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The mission of the Officc of Inspector General (OIG), as mandated by Public Law 95-452, as
amcnded, is to protect the integrity of the Department of Health and Human Scrvices' (HHS)
programs as wcii as the heaith and welfare of bencficianies served by those programs. This
statutory mission is carricd out l'nroug'n a nationwide nctwork of audits, investigations, and

xmpccuons conducicd D) cc OIG ()pé aung componcms. the Office OI Audit DCT\’XCCS the
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Office of Investigations, dlld the Office of Evaluation and Inspections. The OIG also informs
the Secrctary of HHS of program, and management problems, and recommends courses to
correct them.
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The OIG's Office of Audit Services (OAS) provides all auditing services for HHS, cither by
conducting audits with its own audit resources or by oversecing audit work done by others.
Audits examine the performance of HHS programs and/or its grantees and contractors in
carrying out their respective responsibilities z_md are imcndgd to provide independcnt

mismanagement and to promotc cconomy and cfﬁcicncy throughout the Dcpanmcnt.
OFFICE OF INVESTIGATIONS

The OIG’s Office of Investigations (OI) conducts criminal, civil, and administrative
investigations of allegations of wrongdoing in HHS programs or to HHS beneficiaries and of
unjust enrichment by providers. The investigative efforts of OI lead to criminal convictions,
administrative sanctions, or civil money penalties. The OI also oversees State Medicaid fraud
control units which investigate and prosecute fraud and patient abuse in the Medicaid program.

OFFICE OF EVALUATION AND INSPECTIONS

The OIG’s Office of Evaluation and Inspections (OEI) conducts short-term management and
program evaluations (called inspections) that focus on issues of concern to the Department,
the Congress, and the public. The findings and recommendations contained in these inspection
reports generate rapid, accurate, and up-to-date information on the efficiency, vulnerability,
and effectiveness of departmental programs. This report was prepared in the New York
regional office under the direction of Thomas F. Tully, Regional Inspector General and Alan
S. Meyer, Deputy Regional Inspector General. Project staff:
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sample of twelve Medicare carners. (ase tiles were reviewed at six carriers we visited.
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Data Supplied By Carriers Indicated That The Extent Of Excessive Charges By

Physicians Appeared Limited

.

e also interviewed, either by telephone or in person, sta

~

.

1991.

periods in
Potential physician violations represented only four percent of all physicians submitting

unassigned claims. Overcharges and beneficiaries each represented one percent or



less of the total submitted charges on unassigned claims and of the total Medicare
population.

Initiatives Of Some Carriers Helped To Reduce The Financial Impact On Some
Beneficiaries

Some carriers asked physicians to make refunds to beneficiaries, although this was not
required by HCFA in 1991. Sixteen carriers, who accounted for 60 percent of all
physicians receiving initial notices for 1991, report always requesting refunds.

All Medicare Carriers Implemented Required Monitoring Of Limits On Physicians’
Charges In 1991; However, Some Did So More Intensively Than Others

Carriers’ monitoring procedures for physicians who received initial notices of limiting
charge violations differed in the manner of intensive monitoring. This resulted in
physicians not being notified on a timely basis to correct their charging practices to fall
within the charge limits, and prevented beneficiaries from receiving prompt refunds.

HCFA’s Educational Efforts Focused On Physicians And Gave Very Little Attention
To Beneficiaries

Carrier education on limiting charges focused almost exclusively on physicians, in an
attempt to reduce charge violations at their source. A review of Explanation of
Medicare Benefits (EOMB) forms for 1991 from 12 sample carriers showed that they
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misstated the amount that the beneficiary was responsible for paying.
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Contact those carriers who never notified physicians to voluntarily refund or
credit beneficiaries based on 1991 violations found through monitoring, and
request that they send one notice to those physicians to make refunds to, or

credit the accounts of, those beneficiaries previously identified.
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2 Support legislation requiring physicians to make refunds to beneficianies for
amounts collected in excess of charge limits.

COMMENTS

from the Assistant Secretary for Planning and Evaluation (ASPE). Both disagree with
our recommendation to now contact physicians who had not been requested to make
refunds to beneficiaries for 1991 charge violations. Their reason is that there is no
statutory authority requiring physicians to make such refunds.

Also, HCFA believes that it would be inappropriate to take the recommended action
on a retroactive basis since at the time the violations were identified, it did not think
that it had authority to instruct carriers to request physicians to make refunds. The
ASPE states that "Congress enacted a different system of limits on balance billing by
physicians since approximately 1984, called Maximum Allowable Charges or MAACs.
The OIG’s recommendation singles out only those beneficiaries who were overcharged
by the new limiting charge system enacted for 1991."

Additionally, HCFA indicates that it has taken action regarding those beneficiaries
who may have been charged more than the 1991 charge limits. The HCFA notes that
leaflets describing the Medicare limiting charge were distributed to beneficiaries
through Social Security Administration district offices, HCFA regional offices, and
national beneficiary organizations. These leaflets advise beneficiaries to contact their
Medicare carriers if they believe they had been overcharged for physician services in
991. The HCFA states that it has instructed carriers to assist beneficiaries in
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rmining whether violations occurred and in contacting physicians to request

We understand that current law does not require physicians to make refunds and are
only recommending that HCFA issue notices to physicians requesting that they

. . - 3 -
voluntarily make refunds. We believe that many physicians will do so once notified of
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the overcharges. We have clarified our recommendation to reflect our intent, which is
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study confirmed that jus
refunds or adjustments. However, there were 26 carriers s
or adjustments of beneficiary accounts from a total of 3,170 physicians found in

violation of charge limits. That represents less than 20 percent of the total physician
violators. Only these physicians need be sent a letter requesting a refund or an

111



adjustment of beneficiaries’ accounts. This action would assure equal treatment to all
overcharged beneficiaries.

We commend HCFA’s initiative to remedy the unequal treatment beneficiaries
received in obtaining carrier assistance in obtaining refunds for overcharges in 1991.
Nevertheless, we believe that it falls short of remedying the unequal treatment
beneficiaries received; the burden for identifying and correcting overcharges should
not be placed on beneficiaries. Also, this remedy is limited to only those beneficiaries
who received and acted upon the information in the leaflet.

As the MAAC provision on physician charges was not within the scope of this study,
we are not able to comment on ASPE’s observation regarding overcharges during the
MAAC program. )

The HCFA also provided general and technical comments on the draft report which

we have incorporated in this report as appropriate. Comments from ASPE and
HCFA are included in Appendix A.
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INTRODUCTION

PURPOSE

To report on Medicare carriers’ implementation of limits on physicians’ charges to
beneficiaries.

BACKGROUND

Since the inception of Medicare, physicians have been given the option to receive
payment directly from Medicare on an assigned basis or to be paid by the beneficiary
on an unassigned basis. Assignment is an agreement by a physician to accept
Medicare’s allowed amount as payment in full. The physician accepting assignment of
a Medicare claim receives 80 percent of the allowed amount, and bills the beneficiary
for only the remaining 20 percent (coinsurance). When assignment is not accepted,
the beneficiary is responsible for paying the physician. Medicare pays the beneficiary
80 percent of the Medicare-approved amount for the service.

Until recent years, when assignment was not accepted, a physician could charge the
beneficiary more than Medicare’s approved amount without any restrictions.
Medicare would pay 80 percent of its allowed amount, and the beneficiary would be
responsible for the full balance of the amount billed by the physician. Currently,
however, when assignment is not accepted, a physician may charge no more than a
specified percentage above an allowable amount established by Medicare. This limit
on the amount of the physician’s charge is referred to as the "limiting charge.”

This inspection focused on unassigned claims in 1991 subject to Medicare’s charge
limits. About 19 percent of all claims are unassigned. In 1990, they represented
approximately 13 percent of physicians’ allowed charges, or about $5.7 billion.

Legislative History

Congressional interest in limiting beneficiary liability for physician services began with
the passage of the Deficit Reduction Act of 1984. It established a Medicare Physician
Participation Program designed to provide physicians with incentives to accept
assignment on claims for all services rendered. Participating physicians agree to
accept assignment on all claims for services furnished during the year. Physicians who
do not participate may decide on a case-by-case basis whether to accept or not accept
assignment.

Since 1984, several laws have been enacted which placed limits on the amounts
nonparticipating physicians were allowed to charge beneficiaries. The OBRA of 1986
provided for limits on the actual charges that could be made by nonparticipating
physicians, known as Maximum Allowable Actual Charge (MAAC) limits.



These provisions were replaced, effective January 1991, by a new system of limits,
known as limiting charges, resulting from OBRA 1989. This new system is also
frequently referred to as "Balance Billing." For 1991, physicians not accepting
assignment could charge no more than 125 percent of Medicare’s allowed amounts for
medical procedures and, as required by OBRA 1990, 140 percent of established
amounts for evaluation and management services.

Camier Monitoring of Nonparticipating Physicians

The Medicare Carriers Manual, section 7555.1, required carriers to monitor a sample
of each nonparticipating physician’s charges for the first and second half of each year.
(Due to delays experienced by carriers in calculating limiting charges and notifying
physicians of them, the first monitoring period in 1991 was March through June; the
first complete 6-month period bcgan in July). The sample consisted of the 10 most
common procedures performed in the physician’s specialty. When the cumulative
amount of potential excessive charges billed in the sample period exceeds $300, a
notice is sent to the physician identifying all procedures and related charges. The $300
threshold may consist of a single procedure or multiple procedures with at least $1 in
potential excessive charges. Physicians are asked to review the information and notify
the carrier of charges they believe are not excessive or which were submitted in error.
If the carrier finds that "excess charges" are adequately explained, the physician is not
considered in violation. The initial notification also states that a spcc1al follow-up
review of charges will be conducted to examine whether the physician’s charging
practices have been corrected to be within the charge limits. If charges continue to
violate the limit, the matter may be referred for oossiblg civil monetary penalty or
exclusion proceedings.

The carrier follow-up review of physicians who have not satisfactorily explained
excessive charges, known as "intensified monitoring," is conducted over a three- to six-
month ncrior_L Should violations continue to occur, the carrier sends a second notice
requesting an explanation. It indicates that charges not adequately explained will be
considered as violations of OBRA limits, and that continued violations may result in
referral for civil monetary penalty or exclusion proceedings.

Beneficiary Inquiries On Charges

If a carrier receives a beneficiary complaint on a potential charge limit violation and
finds the complaint has merit, it sends a notification letter to the physician, even if the
$300 threshold level has not been reached. Many of these complaints are made after
beneficiaries are notified of physicians’ charges by carriers on rxplana:ion Of
Medicare Benefits (EOMB) forms. During 1991, these EOMBs also contained
information on Medicare approved charges on the amount of Medicare payment and
on the beneficiary’s responsibility for the balance of the physician’s charge.

N



METHODOLOGY

At our request, all 56 carriers provided documentation on their monitoring activities
and on their handling of beneficiary complaints for the first monitoring period. They
also provided early information of a similar nature on the second monitoring period
(just beginning at the time of our data collection). Data included: (1) the total
number of physicians sent initial notices of potential charge limit violations; (2) the
total number of beneficiaries involved; and (3) the total related excessive charges.
While all carriers provided information, the number of responses to each of our
questions varied, ranging from 39 to 56. Some carriers reported that certain
information was not available; thus, the data reported in our findings do not represent
the full extent of violations, excessive charges or number of beneficiaries involved.

For the purpose of verifying carriers’ monitoring activities and seeing if there were any
variations in implementation, we divided carriers into three groups. These groups
were based upon the size of the beneficiary populations they serve: (1) more than 11
million; (2) between three and 11 million; and (3) less than 3 million. We randomly
selected 12 carriers (four from each group). From them we obtained and analyzed
documents regarding monitoring procedures, beneficiary and physician
correspondence, HCFA instructions to carriers, and EOMB forms. Their educational
activities with physician and beneficiary organizations were also reviewed.

We interviewed staff at six of the 12 sample carriers by telephone (at least one from
each group) regarding their monitoring procedures and experiences. At the remaining
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} ach group) we made site visits. The six carriers were
purposively selected to provide a geographic distribution of different size carriers. At

these sites, we reviewed a total of 221 pfxvsicians who had violated charge limits. We
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] 1 f

[+

N
=t
(1]
]
A,
th
o ¢
g |
@) {
=]
[~
[
(o]
=]
Q |

0o
o
B, B
7]
Q
-
4]
S
4
£

[ %]
J

:
(¢}
N
N
= O
3
Q
b
N
:.
Q
t3
.
Y
N
(4]

-~
Q
H
Q

[4]
[
:
-~ O
$
t
[¢]
-
-
:‘
<
3
n
-
Q
Q
=
[¢)
)
(4]
(o
=
[¢)
(o N

B
3
i
-
T
]
M)
n
2
3
0
n

&y
.
e
3
7

(44

4]
3

o
(¢
(]
«
E
o

Q
€
o e
]
[ |
£
‘SD
H
[
T [o%

C
<
Q
|
C)
B
[1)of
[¢]
(e
o”
iy
[«
(@]
(]
=}
(@]
L }
o
«
-
-
(¢]
=
so)
G,
G,
[+}]
s }
(7;]
—bo
h,
£ &
g)
M
-
[N
$
[
€
(7]
@)
S

™ L
-t
3
‘—
r

ad C)
-
=
[
-
B
-
[
Q
£

S
o
(4]

.
r

ﬁ, Ld

4,

Q,

%)

-

7

-

>

o

-

[¢]

Lastly, we asked sever
dealings with carriers an

w



FINDINGS

DATA SUPPLIED BY CARRIERS INDICATED THAT THE EXTENT OF
EXCESSIVE CHARGES BY PHYSICIANS APPEARED LIMITED

Identified potential violations represented only a small fraction of all charges submitted on
unassigned claims; carriers’ processing problems accounted for some of these identified
violations

For the two 1991 monitoring periods, 49 carriers in the first monitoring period and 46
carriers in the second period reported identifying potential overcharges by

c p
nonparticipating physicians of about $11 million. This total represented far less than 1
mitted charges. It involved approximately 343,000
beneficiaries, or about 1 percent of the total Medicare population. The average
b

rcharged beneficiary was approximately $32.

| e
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should be noted that the above data is not a complete picture of the extent of
excessive charges to beneficiaries. Any violations which may have occurred during the
first two months of 1991 and any physicians’ excessive charges which did not total 3300
are not included.
For the same period, 55 carriers in the first monitoring period and 52 in the second
period reported identifying 16,284 non-participating physicians whose cumulative
potential overcharges on all unassigned claims were $300 or more. These physicians
represented four percent of the 389,399 non-participating physicians who submitted
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potential violations were caused by technical problems and not physician errors. In
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frequently cited reasons were: (1) carrier recoding of services which lowered 1
charges; (2) monitoring staff using different charge levels than those given to
physicians; (3) not sending correct charge limits to physicians before the period being
monitored; (4) miscoding multiple services as one service; and (5) using incorrect
physician specialty or locality information.
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A review of 221 physician violation case files at the six visited carriers revealed that
the amounts of excessive charges per procedure were small. Eighty-nine percent of
excessive charges were $25 or less, for the nearly 20,000 procedures rendered between
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March and June 1991. The balance included five percent in the $26 to $50 range, and
six percent over $50.

INITIATIVES OF SOME CARRIERS HELPED REDUCE THE FINANCIAL
IMPACT ON SOME BENEFICIARIES

Some carriers on their own requested that physicians make refunds to bencficiarics

For the first and second monitoring periods, some carriers report requesting physicians
to make refunds or adjustments, although they were not required by HCFA to do so.
A review of files at six carriers confirmed this activity.

Regarding excessive charges identified by monitoring, 29 percent of carriers (16) say
they always made such requests, 46 percent (26) report they never made such
requests, and 25 percent (14) sometimes made them.

The sixteen carriers who report always requesting refunds or credits made such
requests of 9,614 physicians in their service area. These physicians accounted for
nearly 60 percent of all those receiving initial notices for the two 1991 monitoring

periods. They rendered services to 46 percent of the beneficiaries who were
potentially overcharged. Their excessive charges were approximately $4 million in
1991.

at the six carriers we visited
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of the Social Security Act, provides only that physicians may be sanctioned for
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[Note: In March 1992, HCFA instructed carriers to revise their intensive monitoring
follow-up notices to advise physicians to adjust their charges which exceeded the limits
and to request that refunds be made to beneficiaries. It also instructed carriers to
revise initial monitoring notices to reflect its position on requesting physicians to adjust
charges and to make refunds where excessive charges are identified.]



ALL MEDICARE CARRIERS HAVE IMPLEMENTED REQUIRED
MONITORING OF LIMITS ON PHYSICIANS' CHARGES IN 1991; HOWEVER,
SOME DID SO MORE INTENSIVELY THAN OTHERS

All 56 Medicare carriers report having implemented HCFA's instructions to monitor
physician charges in both of the 1991 semi-annual monitoring periods. During the first
monitoring period (March - June 1991) 55 carriers report that 9,122 physicians
received initial notices of charge violations. Carriers resolved and closed 85 percent of
these cases as of March 1992, The open cases were still under intensive monitoring.
No cases were referred for punitive action as of that time.

Our review of cases during site visits revealed that carriers’ procedures differ in the
manner of intensive monitoring. This resulted in physicians not being notified on a
timely basis to correct their charging practices and prevented beneficiaries from
receiving prompt refunds. These differences in monitoring procedures were not found
to be related to carrier size. Lacking specific instructions from HCFA, carriers
monitored physicians intensively anywhere from three to six months after sending a
notice of the initial violation. As a result, subsequent notices to physicians of new
violations vary in the degree of carrier efforts in that some notices 1) were sent every
month, regardless of the size of the excessive charges; 2) were sent only after three
months showing all accumulated excessive charges; or 3) were not sent if the amount
is considered small.

For the first monitoring period 52 carriers reported receiving 877 beneficiary
complaints of limiting charge violations. Of that number, 703, or 80 percent, were
reported to have merit. Carriers had resolved 84 percent of the cases as of March
1992.

HCFA’s EDUCATIONAL EFFORTS FOCUSED ON PHYSICIANS AND GAVE
VERY LITTLE ATTENTION TO BENEFICIARIES

Carrier education activities on limiting charges were focused almost exclusively on
physicians in an attempt to reduce limiting charge violations at their source. Sample
carriers provided examples of agendas for provider seminars they conducted, bulletins
they issued describing limiting charges and literature they sent to all physicians. Their
efforts were considered welcome and effective, according to several physician
organizations we contacted.

However, carriers did not receive instructions from HCFA to educate beneficiaries on
1991 limiting charges, according to contacts within HCFA and at 12 sample carriers.
Nevertheless, these carriers reported that they were responsive to most requests from

beneficiary groups to provide speakers at meetings where limiting charges were among
the topics discussed.



Explanation Of Medicare Benefits (EOMB) forms in 1991 incorrectly encouraged
beneficiaries to pay potential excessive charges

Our review of EOMBs for 1991 from 12 sample carriers showed that beneficiaries
received misleading information on Explanation of Medicare Benefits (EOMB) forms,
regarding the amount they were responsible for paying physicians. These EOMBs
overstated the amount physicians could legally charge them, leading beneficiaries to
believe that they were responsible for the full difference between Medicare’s payments

and physicians’ charges, including amounts in excess of limiting charges.
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Our contacts with community-based advocacy groups indicate that they have been
taking active roles in assisting beneficiaries with limiting charge problems. These
groups often query carriers about limiting charge violations on behalf of beneficiaries.
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request that they send one notice to those physicians to make refunds to, or
credit the accounts of, those beneficiaries previously identified.

-

yA Support legislation requiring physicians to make refunds to beneficiaries for
amounts collected in excess of charge limits.

COMMENTS

We received comments from the Health Care Financing Administration (HCFA) and
from the Assistant Secretary for Planning and Evaluation (ASPE). Both disagree with
our recommendation to now contact physicians who had not been requested to make
refunds to beneficiaries for 1991 charge violations. Their reason is that there is no
statutory authority requiring physicians to make such refunds.

Also, HCFA believes that it would be inappropriate to take the recommended action
on a retroactive basis since at the time the violations were identified, it did not think
that it had authority to instruct carriers to request physicians to make refunds. The
ASPE states that "Congress enacted a different system of limits on balance billing by
physicians since approximately 1984, called Maximum Allowable Charges or MAAGCs.
The OIG’s recommendation singles out only those beneficiaries who were overcharged
by the new limiting charge system enacted for 1991."

Additionally, HCFA indicates that it has taken action regarding those beneficiaries
who may have been charged more than the 1991 charge limits. The HCFA notes that
eaflets describing the Medicare limiting charge were distributed to beneficiaries

r urity Administration district offices, HCFA regional offices, and

%
Q
Q.
L
n
(43

0



national beneficiary organizations. These leaflets advise beneficiaries to contact their
Medicare carriers if they believe they had been overcharged for physician services in
1991. The HCFA states that it has instructed carriers to assist beneficiaries in
determining whether violations occurred and in contacting physicians to request
refunds.

OIG RESPONSE

We understand that current law does not require physicians to make refunds and are
only recommending that HCFA issue notices to physicians requesting that they
voluntarily make refunds. We believe that many physicians will do so once notified of
the overcharges. We have clarified our recommendation to reflect our intent, which is
to seek fair and equitable treatment for those beneficiaries serviced by those carriers
which did not make such requests of physicians.

We recognize and appreciate HCFA's concern about retrospective actions. However,
we believe that these actions can be taken with a minimum of effort and cost. Our
study confirmed that just over half of the carriers always or sometimes requested
refunds or adjustments. However, there were 26 carriers who never requested refunds
or adjustments of beneficiary accounts from a total of 3,170 physicians found in
violation of charge limits. That represents less than 20 percent of the total physician
violators. Only these physicians need be sent a letter requesting a refund or an
adjustment of beneficiaries’ accounts. This action would assure equal treatment to all
ovcrcha_mcd beneficiaries.
We commend HCFA’s initiative to remedy the unequal treatment beneficiaries

i b e in obtaining refunds for overcharges in 1991.

eu ual treatment

o tt
eceived; the burden for identifying and cr.\r.rcetmg ercharges should
i d

. .
AS e MAALC PIrovision On pa an charges was not within the scope of this St‘de,
. ? : . -
we are not able to comment on ASPE’s observation regarding overcharges during the
MAALC nreorams
AVLAANN P U&ldlu.
TLo LYICTA alen memcndad cacmamal and tanhalanl Anccaants ~An - 3
The HCFA also provided general and technical comments on the draft report which
cerm Liccin S mcndad Se alla mne~ PP L LY o PR foumean ACDD
we have incorporated in this report as appropriate. Comments from ASPE and
YY/ ST A =Y 2 Ao 23, A
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Office of Inspector General (OIG) Draft Report: "Limits on 'Beneficiary Financial
Liability (Balance Billing)" OEI-02-92-00130

ann B. Mitchell

Prmczpal Deputy Inspector General

We reviewed the subject OIG draft report concerning Medicare carriers
implementation of limits on physician charges to beneficiaries as set forth in the
N Tl Do milintiam A~e ~F 1Q00
v bus Budget Reconcuialion Act O 1565.

OIG found that data suppiica by carriers indicated that the extent of excessive
charges by physicians appeared limited: in the first two monitoring periods in 1991,
potential overcharges represented less than 1 percent of total unassigned submitted

charges, or about $11 million.

OIG also found that although all Medicare carriers impicmcntcd required
monitoring of limits on physicians’ charges in 1991, some carriers are monitoring
more intensively than others. Initiatives among some carriers helped reduce the
financial impact on beneficiaries. However, not all beneficiaries are as
knowlcdeeablc of this issue, nor are they able to pursue refunds from physicians who
have billed above the statutory limits. OIG also noted that the Health Care

Financing Administration’s (HCFA) educational efforts focused on physicians while
giving lmlc anc-.:ic.n. to beneficiaries.

OIG recommends that HCFA contact those carriers that did not notify
physicians to refund or credit beneficiaries based on 1991 violations found through
monitoring. The carriers should send a notice to those physicians to make refunds
ic‘), or credit th:‘: z‘u‘;z‘;ﬁﬁ‘lts of, those beneficiaries who were previcusly identified.

'

2

Our specific comments on the report’ 's recommendation are attached for your
consideration, along with general and technical comments. We appreciate O OIG’s
acknowledgement of our efforts to improve implementation of the limiting charge

provision.

Thank you for the opportunity to review and comment on this draft report.
Please advise us whether you agree with our posmon on the report’s

recommendation at your earliest convenience. i o con
Attachment R
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Comments of the Health Care Financing Administration (HCFA)

on Office of Inspector General (OIG) Draft Report:
(Balance Billing).," OEI-02-92-00130

Recommendation

That HCFA contact those carriers who never notified physicians to refund or credit
beneficiaries based on 1991 violations found through monitoring and request that they
send one notice to those physicians to make refunds to, or credit the accounts of, those
beneficiaries who were previously identified.

HCFA Response

We disagree. As OIG noted, HCFA does not have statutory authority to require that
physicians refund excess charges to beneficiaries. To take the recommended actdon on a
retroactive basis would be inappropriate since at the time these violations were identified,
we did not believe we had the authority to instruct carriers to request, much less require,

refunds of excessive charges.

HCFA has taken administrative action that addresses OIG’s concern about limiting

charge violations that may have occurred in 1991. HCFA developed a leaflet that

specifically explains the Medicare limiting charge requirements and invites beneficiaries
to contact their carriers if they believe they have been overcharged for services furnished
in 1991. The leaflets were distributed to beneficiaries through Social Security
Administration district offices, HCFA regional offices, and 63 national beneficiary
organizations. Medicare carriers have been instructed to assist beneficiaries in
determining whether violations occurred in the past and in contacting physicians to
request refunds.

In view of the current absence of statutory lahguagc requiring refunds, we believe that
addressing possible 1991 violations in this way is more appropriate, effective, and
administratively feasible than the approach outlined in OIG’s draft recommendation.

Since the legislation referenced on page eight of the draft report was not enacted, OIG
may want to substitute a recommendation relating to the introduction or support of
legislation requiring physicians to make refunds to beneficiaries for amounts collected in

excess of the limiting charge amount.
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0IG Draft Report: "Lixits on Beneficiary Financial

Liability (Balance Billing)" — NONCONCURRENCE

This inspection report was prepared in response tO concerxn

raised by the Physician Payment Review Commission and beneficiary
advocacy groups about the adeguacy of HCFA’s iImplementation of
the "liriting charge"™ provision of the Omnibus 3Budget

Reconciliation Act of 1989. This provision precludes physicians
who do not aczept Medicare assignment from charging beneficilaries
more than 125 percent of Medicare’s allowed amounts Zor medical
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is fremuwently —-eferred to as "balance billing lipits.”

I 45 not object to5 the body of this report but
0IG’s recommendation +to HCFA to:

disagree with

Contact thaose carriers who never notified physicians to
sefund or credit beneficiaries based on 1291 violations
found through monitoring and reguest that they send one
e e b el emluareed et mrmee S vemlrm e Evvemcles = Ay e =l
nocice CT0 La0se phayYSAitliallS U LWaAR Ltilldics «J, Vi  LatTdabL wis
accounts cf, those beneficiaries who were previously
Sden+s £33
e s e § e dhe e e ©

There are several reasons for ny oppoasition. Fiz-st, there is no

clear legal authority <o reguire physicians to refund <o

beneficiaries any amounts charged in excess of lirmiting charges.
While it is GC/HCTA’s position that beneficlaries arce not liable
Zor amounts in excess of

the lirpiting charge, and that 1t 1is
therefore approoriate =5 reguest that physicians refund the
excess to patients who have overpaid, tThere is no legal
et e e s el bttt mmer wmala cmrrmb = Erremde oo Vap =t
<« EBJU_lEDenT Ldal PDIOYSceaQllS laiht SUced taiwiiwse. (SPSDapay =3 3 YUY e 3=
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ga 2 - zBryan B. Mitchell

aga Tya
sancticned fcr Xnowingly, willfully, and repeatedly billing in
violaticn of the charge lizitation. Legislation is pencing that
would reguire physicians t5 make such refunds, but until ics
enacment, HCFA and the carTiers would have tTouble co=zpellinag
Physicians to cozply.

Second, CongrT Tess enac‘ed a dlﬁ-e.en- svsten cf li=3i4<s ogn balance
hl&;-dg by physicians since apprc Tely 1284 called Maxi=mum

Allowable AcTtual Charzes cr MRACS. T The OIG'’'s reczmmendation
singles cut only those beneficiazries who wese overcharged by the

new lizmiting charge system enacted for 1281. The —ecormendaticon
ls h-"le_ E‘D"E Uea_k s noo WY’Q: HD\"‘)Y*!:D S - ﬁ g Tpor—aa p—— are Puvetn o Y -
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becauvsae it favors one cToup of beneficiaries, namely, those who
were overchacged in 1221, over all those beneficia:ies chazged
more than the MAAC in the years 1984 —h—ough 1220,

For both of these reasons, iz=plenenting the 0IG’s :e::::andatian
would not.justify the coast. Because there a2re no clesr legal
sanctions t©o force recalciirant phvsz:ia“s TS zake <he refunds,
and because .he *e*am:endatlan t—eats a sne:;f S gToup af
overcharged beneficiazies differently Zron many othe-s 3in a

similar position, I disagres with the reccz—endazizsn.

I undexrstand that HCFA will have :man_s on The TepcsrtT and may
ralse These sane concexns.

Thank you foxr the opporTunity o cocmment ca this sese-=.
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